The  conclusion  of  the judge below and the majority here,   that  In
determining whether  "feasible"   ...   engineering controls shall be utilized   ,
economic factors  are to be taken into account,   is not  reflected in   the
language of  the Act.    Slip op.   at 8,  9.    Nor does  the standard itself,
although lengthy and detailed,   include even  a hint,   much  less  a requirement,
that  cost-benefit analysis is required or appropriate,  nor  the possible
extent  to which economic factors might be relevant.

Economic  considerations were not written into the standard when it
was initially promulgated under Walsh-Healey,  nor upon repromulgation under
the Mine Act.     How,   then,   can it be maintained  that Congress intended  to
introduce  such a factor  into  the  litigation of cases in which  the
Secretary seeks  to enforce a mine safety and health standard,   derived
from an already established federal standard?     Indeed,   reading  the
standard  to include economic as well as  technological feasibility,   in
determining whether a violation of the Act has occurred,   relieves
employers  of their  continuing duty to develop and implement engineering
controls.   Claimed present economic difficulties will therefore be
allowed  to vitiate  the technology forcing process recognized in  the
standard.     See  Society of Plastics Industry,   Inc.   v.   OSHA,   509 F.2d  1301,
1309,   cert  denied.   421 U.S.   992   (1975)  and Secretary  of Labor v.   Continental
Can Company,   4 BNA OSHC 1541,  1550  (1976).

Strikingly,   the majority's  claim  that  the asserted silence  of   the
Act and its  legislative history  compels  the conclusion that economic
feasibility is properly  to be read into the language of this  regulation,
departs   radically from this same majority's very recent reading  of   the
Act and  the regulation involved in UMWA v.   Secretary of Labor,  5 FMSHRC
807   (May 11,   1983)   pet, for review filed No.   83-1519   (D.C.   Cir.   May  13,
1983).     In that case  they found  that silence led  to  the opposite  conclu-
sion,   and that one could not properly infer therefrom any right  of miners
to  contest  citations.     Id at  815.

Even given my colleagues contradictory analytical approaches,
however,   there  is no dispute  that  the  "plain meaning" of feasible is
"capable of being done,   eKecuted  or effected,"    Slip  op.   at  8.     Nowhere
in  any dictionary of which I am aware is feasible modified,  either
explicitly  or implicitly,   by  "provided it's done  cheaply enough".

Further,   as  a matter of English grammar,   "feasible",  an adjective,
must  and  does modify a noun,   in  this case "controls".     Adding  "cheaply",
to reach   the result  propounded by  the majority,   is no more defensible  or
persuasive   than would adding "expensive" to the regulation,   or  "best".
Indeed,   the latter construction would far more  closely  comport with   the
r                    Mine Act)   "t0 prevent death and serious  Physical harm".

1915to buy any machine on the market, and that it was this operator's
